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MINISTRY OF DEFENCE WHITEHALL LONDON SW1A 2HB

TELEPHONE 01-218 8000
DIRECT DIALLING ©Oi1-218 2 1 11 /3

MO 19/3/12 1st August 1984

EUROPEAN COMMISSION FOR HUMAN RIGHTS: FARRELL V UK

Thank you for your reply of 25th July to my letter of the 12th.

I am glad to be able to let you know that a friendly settlement
has now been reached in this case at £37,500 for compensation and
£20,000 for costs. The scope for agreeing a level of compensation
below this figure was virtually removed by statements made by the
President of the European Commission during the course of negotiations
that the Commission's preliminary view was that £40,000 would be
reasonable; and that £37,500 was the minimum which he could recommend
his fellow members of the Commission to endorse. The figure for
costs was also arrived at following his proposal for a compromise,
and an undertaking was given that there would be no claw-back by

the Legal Aid Fund.

The Commission's report of the settlement will report that the
death of the applicant's husband was an unfortunate mistake which
would not have occurred had the soldiers not mistakenly believed
that the husband was attempting a terrorist attack on the Provincial
Bank. It will also say that the British Government is acting on

compassionate grounds and that the settlement does not imply any

The Rt Hon James Prior MP
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admission of a violation of the Convention or any reproach against
the soldiers. The amount of our contribution to legal costs will

not appear in the report.

The settlement still has to receive the blessing of the Commission,
which cannot take place until the beginning of October, but it is
very likely that, with the President's recommendation, which he said
he would give, the Commission will approve the settlement. I regard
the outcome of the case as very satisfactory in view of the difficulties

"in which an adverse finding by the Commission would have placed us.

I am sending copies of this letter to the Prime Minister, the
Foreign and Commonwealth Secretary, the Home Secretary, the Attorney
General and to Sir Robert Armstrong.

o

L'

Michael Heseltine
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NORTHERN IRELAND OFFICE
WHITEHALL
LONDON SWIA 2AZ

SECRETARY OF STATE
FOR
NORTHERN IRELAND

The Rt Hon Michael Heseltine MP

Secretary of State for Defence

Main Building

WHITEHALL

LONDON SWIA 2HB 25 July 1984
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EUROPEAN COMMISSION OF HUMAN RIGHTS: FARRELL V UK
Thank you for your letter of 12 July.

For the reasons set out in your letter, and Michael Havers' of

16 July, I agree that we should allow our negotiators to settle

for up to £40,000 plus reasonable costs. While we obviously wish
to keep the settlement as low as possible - both for financial
reasons, and because a high settlement would tend to imply an
admission of liability - it would be very undesirable to let the
chance of a friendly settlement elude us for the sake of an extra
£15,000: the possible alternative of an adverse finding by the
Commission, and possibly the need to change the law on the use of
reasonable force, would be very unfortunate. A friendly settlement
with no liability - especially since it seems to have the Commission's
support - seems an attractive option.

I understand that during the course of the negotiations last month,
the President of the Commission suggested that the report of the
settlement should include a statement of the fact that the shooting

if the security forces had not
thought that he was a terrorist, they would not have shot him. It
seems to me that such a statement might provide a useful protection
and I hope our negotiators might be able to secure some statement on
these lines as part of the settlement package.

I am copying this letter to those who received yours.
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SECRETARY OF STATE FOR DEFENCE

ECHR: Farrell V UK

1.\I'Thank you for sending me a copy of your minute of

12JJu1y to Jim Prior. I agree with the line you propose
and in particular that our negotiators should be given
authority to settle on the best terms available within
the revised, and substantially reduced, offer from the

representatives of the applicant at the recent meeting.

2. As to the desirability of settlement, I very much

agree with what you say in your minute. I understand

the Commission has confirmed its previous confidential
provisional indication that it is minded to find the

United Kingdom in breach of Article 2. A finding that

we were in breach of the Article guaranteeing the right to
life would be most serious and damaging to our general
position on Human Rights issues. Specifically, if the case
then went to the Court, as must be expected, and the finding
were confirmed in a judgement, that would probably entail a
change in UK law and practice on the use of force in response
to serious crime, which would be most unwelcome. Now that
the applicant's representatives have dropped their demand for
an admission of liability we have the opportunity to avert
this by payment of money and the recent demands are far more
reasonable. I do not think we should allow this opportunity

to slip by driving too hard a bargain.

3 As to quantum, I understand that the Commission, having
apparently put pressure on the applicant's roprésentalivos to
moderate their excessive demands, is not minded to exert
itself to help us to beat them down further. This does not
mean we should not use every argument at our disposal to
achieve the lowest possible figure. But it is further

/argument




argument for giving our negotiators discretion.

4. I was glad to learn that the other potentially damaging

application against the UK in Strasbourg alleging a breach

of Article 2 arising from events in Northern Ireland - the
application by Mrs Stewart concerning the death of her son
after being struck by a plastic baton round - was last week
ruled inadmissible by the Commission as being maniTeSt]y

ill-founded. By settling the Farrell case we have a chance
to remove this akward issue from the Strasbourg agenda for

the present at least.

ST I am copying this minute to the Prime Minister, the
Northern Ireland Secretary, the Attorney General, the Home

Secretary and Sir Robert Armstrong.

GEOFFREY HOWE

Foreign and Commonwealth Office

19 July, 1984
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10 DOWNING STREET

From the Private Secretary

16 July 1984

Furopean Commission on Human Rights: Farrell v UK

The Prime Minister has considered the arguments in the
Defence Secretary's letter of 12 July to the Northern Ireland
Secretary. Subject to the views of colleagues, she agrees
that our negotiators should be given authority to strike the

best bargain they can in terms of both compensation and costs
below the revised claim.

I am sending copies of this letter to Len Appleyard
(Foreign and Commonwealth Office), Hugh Taylor (Home Office),
Henry Steel (Law Officers' Department) and Richard Hatfield
(Cabinet Office).

5\,_,3 & cﬁj\\

[ o Rt

-~

Richard Mottram Esq

Ministry of Defence,
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ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

01-405 7641 Extn 3201 16 July 1984
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The Rt Hon Michael Heseltine MP :
Secretary of State for Defence Q\') ¢)
Ministry of Defence C’_)b ' %'
Main Building _
Whitehall
LONDON S W 1

EUROPEAN COMMISSION OF HUMAN RIGHTS : FARRELL

r

Thank you for sending me a copy of .your lIetter to
the Northern Ireland Secretary of 12 pdiy.

In the light of the circumstances in which it now
seems that a settlement can be achieved - in particular,
that it will be described, by agreement, as made on
compassionate grounds and with no attempt by Mrs Farrell's
representatives to gloss it as carrying any implication
of acceptance of a breach of the Convention - I think
that it is safe to go substantially above what we previously
thought to be our ceiling for compensation and I share your
view that even a full settlement of what Mrs Farrell's
lawyers now ask for would be a cheap price to pay for
averting a certain adverse finding by the Commission.

So far as the compensation is concerned, therefore,
[ recommend that our negotiating team should be authorised
to settle for the best figure that they can achieve below
£40,000, the negotiating tactics being left to their
discretion. I would hope that they could achieve a
settlement in the region of £35,000 but I would not set
that as a ceiling or tie them to any figure.

As regards costs, I am sure that the request that
the compensation paid to Mrs Farrell should not be raided

/by
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by the Legal Aid Fund for contributions in respect of the
cost of her domestic proceedings is reasonable. I
recommend that we agree to it without demur. The claim
for sums of £10,000 plus VAT in respect of Counsel's

fees and £15,000 plus VAT in respect of solicitor's fees
does not strike me at first glance as manifestly extra-
vagant but we shall need to see their itemised bills which
can then be scrutinised by the Treasury Solicitor's
litigation experts. If the bills bear out my impression
that we are not being taken for a ride, I recommend that
our negotiating team should be authorised to accept the
claim without further quibbling. If, however, the bills
show that the sums claimed are excessive beyond reasonable
argument, I suggest that our negotiators should be
authorised to make a counter-claim of whatever our liti-
gation experts advise is a reasonable (but not ungenerous)
sum. This could be coupled with an offer to abide by an
independent assessment (e.g. by a High Court Taxing Master)
in default of agreement.

I am copying this letter to the Prime Minister, the
Northern Ireland Secretary, the Foreign and Commonwealth
Secretary, the Home Secretary and to Sir Robert Armstrong.

W@
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EUROPEAN COMMISSION ON HUMAN RIGHTS: FARRELL v UK

—_— -

Since I wrote to you on 22rd February 1984 about this case,
the President of the Europeag-COmmission on Human Rights has chaired
a meeting between the legal representatives of the Government and
of Mrs Farrell. The outcome is that the latter have rejected our
opening offer of £15,000 but have dropped their claim for £100,000 -

compensation (including an award of exemplary damaég%) and for an
e —————,

acknowledgement of a violation of the Convention, and have expressed

willingness to settle for £40,000 plus costs. The latter are stated
-

by Mrs Farrell's lawyers to be £25,000 in respect of expenses

connected with the European Commission, and they also want us to

protect Mrs Farrell against any claim on her award which might be

made by the Legal Aid Fund. They are also ready to see the settlement

described as a compassionate payment and as '£40,000 plus costs as
agreed between the parties' so as not to inflate the apparent size
of the overall figure. This offer has been noted by the UK negotiators,

who have promised a response at a further meeting on 26th July.

We now need to decide what authority to give our negotiators,
bearing in mind that we have already agreed to go to £25,000 if

necessary, but have not addressed the question of costs. The figure

of £40,000 is related to an optimistic view of the deceased's earning
————— .

The Rt Hon James Prior MP
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potential and the detailed assessment now being made by our litigation
experts of the figures provided by Mrs Farrell's lawyers could well
give grounds for a significantly lower offer. It is usual to make

a contribution to costs when settling Strasbourg proceedings, and

the Commission has indicated that a payment in respect of costs would
be appropriate in this case. The size of this contribution (subject
of course to scrutiny of itemised accounts) would be a matter for

legal negotiation.

I believe the best course; now that we are entering into a

periéd'of hard bargaining in which it would be impracticable for us

to consult at'every stage, would be to give our negotiators authority
to strike the best bargain they can in terms of both éompensation and
costs below the revised claim, bearing in mind the need not to agree
to terms which might be interpreted as a tacit admission of liability.
I would hope that we might still find it possible not to go much

above £25,000 for compensation, but I do not think i£_ﬁould gg‘helpful

to set hard and fast limits now that the extravagant claims for
exemplary damages and admission of liabiliEy have been droppe&:‘ While
we obviously wish to achieve a settlement on the most advantageous
financial terms, we also need to remember that it would not be in our

interests for negotiations to fail and for the case to proceed on "

he basis of an adverse findiﬁayby the Commission to the European
Court, where a judgement against us would be likely to compel us to
change our law on the use of force to prevent crime and effect arrest.
It is important that the settlement should not lend itself to
interpretation as an admission of a violation of the Convention, and
I consider that the terms now on offer are satisfactory in this
respect. We hope to be able to settle for less, but in my view even

if we paid what Mrs Farrell's lawyers now ask for in full, it would

be a cheap price to pay for averting what we must now expect to be a

certain adverse finding by the Commission if the case were allowed to

proceed.

2 SR it
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I should be grateful to know if you agree. I am sending copies
of this letter to the Prime Minister, the Attorney General, the
Foreign and Commonwealth Secretary, the Home Secretary and to Sir

Robert Armstrong.

f.;-—? A

4

il A

Michael Heseltine
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QUEEN ANNE'S GATE LONDON SWIH 9AT

[7_March 1984

EUROPEAN COMMISSION OF HUMAN RIGHTS: FARRELL v UK

Thank you for sending me a copy of your letter of 22 February to
Jim Prior. I have also seen the response from the Prime Minister’s
Office of 27 February.

I agree generally with your proposed line. As I indicated on the
previous round of correspondence, I am concerned at the implications
of this case for our domestic law on the reasonable use of force,
and I am thus heartened at the initial signs of success for the
tactics being adopted. The level at which the initial offer should
be pitched should obviously be high enough to show that we are
seriously interested in a settlement, without implying thereby a
doubt as to the ability of our own procedures to stand up to
independent scrutiny.

[ am sending copies of this letter to the Prime Minister, Geoffrey Howe,
Jim Prior and Michael Havers.

- g
il

APPROVED BY THE SECRETARY OF STATE
AND SIGNED IN HIS ABSENCE

The Rt Hon Michael Heseltine, MP
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The Rt Hon Michael Heseltine MP
Secretary of State for Defence
Main Building

Whitehall

LONDON

SW1 2HB

EUROPEAN COMMISSION ON HUMAN RIGHT%, : FARRELL VERSUS THE UK

Thank you for your letter of 22,F/bruary. I have also seen the
letters of 27 February and 2 Ma®th from the Prime Minister's Private
Secretary to yours, Michgel Havers' letter of 28 Eebruary and
Geoffrey Howe's of 2 Maxch.

I agree that the course we decided on last June remains the best
one to pursue and that the response you now propose to make to the
Commission is the correct one.

my offici

damages Mr: _

e action for damages th
not been able to improve on the o nal estimate of £30,000
£40,000. For the reasons set out in Michael Havers' letter,
therefore support your proposal to incorporate an offer of £
in our response to the Commission.

-

Copies of this letter go to the recipients of yours.







10 DOWNING STREET

From the Private Secretary 2 March 1984

Yo Mdad

EUROPEAN COMMISSION ON HUMAN RIGHTS : FARRELL v. THE U. K.

In my letter of 27 February I explained that the Prime
Minister agreed generally with the proposals that Mr. Heseltine
planned to put to the European Commission but wanted to see

further legal advice on the size of our opening offer.

Mrs. Thatcher has since seen the Attorney General's letter
of 28 February. She is now inclined to accept Sir Michael Havers'

view that our opening offer should be £15,000.

I am sending copies of this letter to Roger Bone (Foreign
and Commonwealth Office), John Lyon (Northern Ireland Office),
Henry Steel (Law Officers' Department) and Hugh Taylor (Home
Office).

Yoo &3¢
20 G

Richard Mottram, Esq.,
Ministry of Defence.
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FCS/84/66

SECRETARY OF STATE FOR DEFENCE

European Commission on Human Rights: Farrelll -v- the United

Kingdom

il Thank you for sending me a copy of your letter of

22 February to the Northern Ireland Secretary.

2 I agree with your proposal that the Government should

make a counter offer. Not to do so would make our original
willingness to consider friendly settlement appear hollow,

and lose us valuable credit with the Commission. Conversely

I think we have much to gain with them from showing willingness
to put reasonable sums of money on the table. I therefore
favour the Prime Minister's suggested starting figure of
£20,000. Subject to that alteration I agree with the terms

in which you propose to write.

3. I am copying this minute to the Prime Minister, the
Northern Ireland Secretary, the Attorney General and the

Home Secretary.

(GEOFFREY HOWE)

Foreign and Commonwealth Office

2 March 1984
CONFIDENTIAL
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ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

01-405 7641 Extn 3201
28 February 1984

The Rt Hon Michael Heseltine MP

Secretary of State for Defence Pnéhh IR~
Ministry of Defence
Main Building

~
Whitehall Ca e
AL 2
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LONDON S W 1
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EUROPEAN COMMISSION OF HUMAN RIGHTS : FARRELL

. Thank you for sending me a copy of your letter to
Jim Prior of 422 February. I have now also seen the
letter -of 27 February from the Prime Minister's Private
Secretary to yours.

[ agree with your analysis of the situation and with
the tactics which you propose. As regards the amount to
be offered, I do see some force in the Prime Minister's

hesitation about our initial offer. Nevertheless, my
considered view is that you are right to suggest that we
should keep our opening offer down to £15,000 but should
be prepared to be pushed up to a maximum of EZS,ODO in the
course of negogqations if the applicant and her advisers
show any genuine interest in settlement. From what I
know of this case, I have to say that I doubt very much
whether the other side have any intention of settling

———————————

except on term§_ﬂnlph would involve our explicit or implicit
admission of full liability. (There may be a difference
of attitude between the applicant herself and her lawyers,
but I think that it is going to be difficult for us to
exploit this though we shall be alert for opportunities to
do S0.) If I am wrong, and they can be tempted to enter
into genuine negotiations, I think that an initial offer

of £15,000 is just as likely to tempt them as an offer of

£20,000. On the other hand, an initial offer of £20,000

/would
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would leave us very little negotiating room before we hit
our ceiling of €25,000 and I really do think that it would
be dangerous toraBJHLEh above that if we wish to present
the settlement as made purely on compassionate grounds

with no implicit acceptance of liability. So far as
concerns the impact of our opening offer on the Commission,
I do not think that they would be unfavourably impressed

by an offer of £15,000.  The question of the impact on the
public should not arise since these "friendly settlement"
negotiations are kept confidential whether or not they
suctceed. But even if they were leaked, I would not expect
the public to regard an initial offer of £15,000 as derisory -
or to attach much significance to the difference between
that and an offer of £20,000.

For all these reasons, therefore, I myself would
endorse your proposals in their entirety.

I am copying this letter to the other recipients of
yours.

\{M SIS MM
-+ g
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10 DOWNING STREET

From the Private Secretary 27 February, 1984

EUROPEAN COMMISSION ON HUMAN RIGHTS: FARRELL v. U.K.

The Prime Minister saw over the weekend your Secretary of
State's minute to the Secretary of State for Northern Ireland
about the above case.

Mrs. Thatcher is in general agreement with the proposals
that Mr. Heseltine plans to put to the European Commission but
she is inclined to think that it would be a mistake to open with
an offer as low as £15,000. She believes that an offer of this
size might alienate those concerned and would therefore be
inclined to start with £20,000. But she would like to see further
legal advice on the opening amount - perhaps the Attorney General
could take this into account in commenting on your Secretary of
State's letter.

I am copying this letter to John Lyon (Northern Ireland Office),

Hugh Taylor (Home Office), Roger Bone (Foreign and Commonwealth
Office) and to Henry Steel (Attorney General's Office).

R. Mottram, Esq.,
Ministry of Defence

CONFIDENTIAL
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EUROPEAN COMMISSION ON HUMAN RIGHTS: FARRELL v

v
In our correspondence last June we agreed that in view of the |/ -

likely attitude of the Commission on the merits of this case we imﬂy
should make it clear to the Commission and the other side that weszh'
would not be averse to a settlement although we also agreed that .~

our terms for any settlement would have to be very strict.

So far our tactics have worked well and have I believe enhanced :;y*.
our standing with the Commission whilst lowering that of the other ¢“/
side. The Commission transmitted our offer to consider a settlement ,, .+

and the initial response from the other side was that the applicant ‘ﬂr” i
would require a "clear holding of a violation of the Convention" - we |

together with substantial compensation to reflect this fact but they 1
refused to name a sum arguing that we should make the first offer. b1
The CommlssI;;_;EEIIed that the applicant must state the amount of 6#“””
compensation required. 1In response the other side have asked for oﬂfuf

We now need to decide how to respond to this offer. First

the claim for £100,000 is not serious and is probably not intended

to be so. We could simply reject the proposal, make no counter-offer
and let the case continue. However, I think our original aim of
trying to reach a settlement on our terms if possible is still right

The Rt Hon James Prior MP
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and that there is much to be said for making our settlement terms
clear to the Commission and establishing the position that it is

the other side who turn down a reasonable settlement offer. Also
we must try and make sure that our offer is made known to Mrs Farrell

N—

who Qiz_well be attracted by a reasonable sum thereby isolating her

legal advisers who we suspect are politically motivated.

I suggest that we should put the following position to the

Commission:

a. The claim for £100,000 is wunjustifiable and out of

———
——

the question.

b. The demand that a violation of the Convention is
admitted is unacceptable.

c. HMG nevertheless remains willing to consider serious
proposals for a settlement but only on the lines I set out
in my letter of 17th June ie no admission of liability, no

recognition that UK law is defective or in conflict with the

Convention, no settlement high enough to imply such. admission

or recognition.

———

d. We are prepared to meet representatives of the other side
under the aegis of the Commission to consider an ex-gratia settlement
on compassionate grounds.

e. An indication of the sort of figure we have in mind.

———— ——
———— ————

On the last point I understand that leading Counsel's best
estimate is that if an action for damages by the other side had been
successful the award might have been about £30-40,000. This

. ! e —
assessment rests on various assumptions in the Applicant's favour

(as to her_ﬂusband's personal circumstances at the time of his
death) which are not well founded. Our offer therefore should be

CONFIDENTIAL
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significantly lower than this, though obviously not derisory. I
suggest that we might open at £15,000 but be prepared to go up
to £25,000 if a settlement looks possible.

I would be grateful for your, and colleagues agreement to

this proposal.

Copies of this letter go to the Prime Minister, the
Attorney-General, the Foreign and Commonwealth Secretary and the

Home Secretary.

#

l/) s it
ol

Michael Heseltine

CONFIDENTIAL
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MO 19/3/12

SECRETARY OF STATE FOR NORTHERN IRELAND

EUROPEAN COMMISSION ON HUMAN RIGHTS: FARRELL v UK

This case stems from an incident in Newry in 1971. Information

ee——— 00 O 7
had been received that a terrorist attack would be made on a bank
and soldiers were keeping watch from a nearby roof. They saw two
men go to the night safe and then three other men cross the road

and a scuffle started. The soldier in charge shouted 'Halt' but

the three men ran off, after a further warning the soldiers opened

fire killing the three men. None of the men was armed or carrying

a bomb; they were not terrorists only petty thieves.

—

2 e Mrs Farrell (the widow of one of the men involved) brought

an action against MOD alleging that we were liable for the death of
her husband. The case finally reached the House of Lords in
December 1979 and their judgement upheld the verdict of the jury

in the original trial that it was reasonable for the soldiers to
believe that the three men had attempted to plant a bomb and for

them to shoot to kill both to prevent a crime and to make an arrest.

S Mrs Farrell then submitted an application to the European
Commission. Although some of her contentions have been rejected by
the Commission they have declared admissable the central part of

her application. Put simply Mrs Farrell's argument is that the
Criminal Law Act (Northern Ireland) 1967 (which is the same as English
law in this respect) which allows "such use of force as is reasonable
in the circumstances in the prevention of crime or in effecting or

assisting in the lawful arrest of offenders" is a subjective and

1
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therefore less stringent test than the objective test contained in
Article 2(2f—sg-the European Convention "the use of force which is

no more than is absolutely necessary". Although the UK has submitted

a strong case informal indications from the Secretary of the Commission
are that the Commission's provisional opinion, by a substantial
majority, is that the UK is in breach of Article 2 and that our
domestic law falls short of the standards imposed by the Convention.

As the Convention requires the Commission have now asked both sides

to consider a friendly settlement.

4. We are therefore faced with some unpalatable choices. If we

fight on and Commission find against us the case will then be

referred to the Council Of Ministers and then the European Court.

At this stage proceedings would be public and we must expect that
the European Court will alEELfind against therK. This woul@ be a
major propaganda victory for theizzﬁ and would also lead almost
certainly to the requirement to change UK domestic law which on all
past precedents we would have to follow. The effects of such a
change would go far wider than the operation of the security forces
in Northern Ireland and would involve the police throughout England

and Wales.

de On the other hand, although all our past policy has been to fight

this case, there are arguments for exploring the possibility of a
e ———

W%ettlement now. First, there is the point that in order to defuse

‘-"--————"
some of the sympathy that is evident in the Commission for Mrs Farrell

and to maintain our relations with the Commission it would put us

in a better light if we were to indicate that we would not oppose a
settlement and ask what the other side have in mind. Since they
already know of the preliminary conclusions of the Commission they

may not want a settlement and their terms may lose them support at

the Commission. Such a move on our part may also drive a wedge between

Mrs Farrell and some of her more politically motivated advisers.

6. If there is any prospect of a settlement then our conditions

will need to be fairly stiff so that a settlement is on significantly
A ————— et
2
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better terms than a defeat at the Commission and the Court. We
would therefore have to insist on no explicit admission of liability,
no explicit recognition that the UK law was defective or in conflict
with the Convention and no payment to Mrs Farrell that was so high

as to imply such an admission or recognition.

2l Such a settlement would receive no publicity from the Commission
and if the other side attempted to make capital out of it we would
argue that Mrs Farrell's husband was not a terrorist only a petty
criminal and that she had so far been denied any compensation and

we were therefore making a small gesture in recognition of her
suffering which we had not been able to do earlier because wider

legal issues had been involved.

8. None of these options is palatable and any settlement, however
strict the conditions carries some implication that we are at

fault. However my own preliminary view, taken with extreme
reluctance, is that we should at least make it clear that we are

not adverse to a settlement and if negotiations develop drive a

hard bargain along the lines I have indicated above. 1If a settlement
is not possible then we have no alternative but to fight on and

put forward the best case we can. The Commission have asked for

any proposals we might have by the end of the month and I would be

grateful for your own views and those of my colleagues to whom I

am copying this minute.

Ve Copies of this minute go to the Prime Minister, the Attorney

General, the Foreign and Commonwealth Secretary and the Home Secretary.

RO

Ministry of Defence
17th June 1983

S
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10 DOWNING STREET

From the Private Secretary 1 July 1983

European Commission on Human Rights: Farrell v UK

The Prime Minister has seen your Secretary of State's minute
of 17 June, the Attorney General's minute of 22 June, the Foreign
and Commonwealth Secretary's minute of 27 June and the Northern
Ireland Secretary's minute of 28 June.

She agrees that we should explore the possibility of a
settlement of this case on the lines suggested in paragraphs 5,
6 and 8 of Mr., Heseltine's minute,

I am copying this letter to the Private Secretaries to the

Attorney General, the Foreign and Commonwealth Secretary, the
Home Secretary and the Northern Ireland Secretary.

A.J. COLES

Richard Mottram, Esq.,
Ministry of Defence.

CONFIDENTIAL
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SECRETARY OF STATE FOR DEFENCE

EUROPEAN COMMISSION OF HUMAN RIGHTS: FARRELL v U.K.

r

Thank you for sending me a copy of your minute of 17J}:étotheNor’ﬂ1em
Ireland Secretary. I have seen the subsequent responses of’(t.he Attorney General,
the Foreign and Commormealth Secretary and the Northern Ireland Secretary.

I should be very reluctant to see existing domestic law on the lawful use
of force brought into question by the European Court. The present test on the
lawful use of force found in section 3 of the Criminal Law Act 1967 is a proper one,

and superior to the test apparently contended for by the applicants in the Farrell

case. Properly understood, we think our law already requires the use of only such
force as in absolutely necessary. What is unacceptable is that those words should
be applied without reference to the circumstances in which the officer acted. It
may have been necessary for him to use deadly force because of his reasonable
perception of the situation.

Although no doubt we could argue as much before the European Court, the
circumstances of the Farrell case are not likely to put our arguments in the best
light. And it would be unfortunate to get ourselves into the position of
allowing what might be seen as a hard case to lead to what would undoubtedly be bad
law. T therefore agree with you that steps should be taken to secure a friendly
settlement, and one which does not bring domestic law into dispute. It follows that
if there is a balance to be struck in fixing the terms of a friendly settlement, I
should naturally like reasonable priority to be given to the avoidance of bringing
damestic law into dispute.

I am sending a copy of this minute to the Prime Minister, the Foreign-and
Commormwealth Secretary, the Northern Ireland Secretary and the Attorney General.

g

3CQ June 1983
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CONFIDENTIAL

GREAT GEORGE STREET,
LONDON SWIP 3AJ

SECRETARY OF STATE
IFOR
NORTHERN IRELAND

The Rt Hon Michael Heseltine MP

Secretary of State for Defence

Main Building

Whitehall

LONDON

SW1 2HB 2& June 1983

Ello:- S;lLbQ)hchg State

EUROPEAN COMMISSION ON HUMAN RIGHTS: FARRELL v UK
Thank you for your minute of 17 June.

I agree that none of the options available in this case are
particularly palatable, and that the balance of advantage lies
in favour of our indicating a willingness to settle, with a view
to an eventual settlement along the lines which you propose. I
accept that a friendly settlement does not necessarily insure

us against future cases which seek to bring a change in the law,
but feel that it is nonetheless the best course to pursue in the
present circumstances.

Copies of this letter go to the recipients of yours.

»qu& \;quJtLa
thL.QHJ;Ll

JAMES PRIOR
(Approved by the
Secretary of State
and signed in his
absence)

CONFIDENTIAL |
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SECRETARY OF STATE FOR DEFENCE

European Commission on Human Rights: Farrell v UK
".- ‘f‘}" s [ «

115 /Thank you for sending me a copy of your minute of
17 June to the Secretary of State for Northern Ireland.

e I share your view that we should indicate a willingness
to contemplate a settlement even though our prospects of
achieving satisfactory conditions seem slim. I agree too
that we should follow the line in paragraph 6 of your minute
if negotiations get underway. If a settlement were reached,
the Commission would simply report its terms to the Committee
of Ministers without giving any opinion as to the merits. An
adverse finding would therefore be avoided. Nor would there
be any obligation to change UK law or practice. It should be
borne in mind however that the report would be a public

document.

3. I am copying this minute to the Prime Minister, the
Northern Ireland Secretary, the Attorney General and the Home

Secretary.

i A

(GEOFFREY HOWE)

Foreign and Commonwealth Office

27 June 1983
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SECRETARY OF STATE FOR DEFENCE

EUROPEAN COMMISSION OF HUMAN RIGHTS : FARRELL

Thank you for sending me a copy of your minute to
the Northern Ireland Secretary of 17 June. I have, as
you know, kept in close touch with this case throughout

the domestic proceedings (where I myself represented the

Ministry of Defence in the House of Lords) and in the

current proceedings in Strasbourg.

I substantially agree with your analysis of the
position in which we now find ourselves and I would
support your recommendation that we should reply to the
Commission to,the effect that, while we are not ourselves
making any specific offer, we would be willing to consider
sympathetically any reasonable suggestion that the
applicant might make for the friendly settlement of the
case. I agree that, in any negotiations which might
then ensue, we should be guided by the conditions
indicated in paragraph 6 of your minute. I expect - and
I think that this is your view also - that it will prove
impossible to achieve a settlement consistent with these
conditions but I think that, if we respond in this way,
we shall finish up in a better position vis-a-vis the
Commission than if we had refused even to contemplate the

possibility of a settlement.

I understand that officials of all the Departments
concerned are working closely together on the handling of
this and other aspects of the case and are being assisted
and advised by the Counsel whom I have nominated for the

purpose (Senior Crown Counsel, Northern Ireland, and a

/very




very reliable Junior, from the English Bar) and I suggest
that we might now leave the detailed handling of the
negotiations to them. I myself would propose to continue
to keep a very close eye on the matter and you and other
interested colleagues would of course be consulted if
(which, as I say, I do not really expect) a settlement

compatible with our conditions seemed obtainable.

I am copying this minute to the Prime Minister, the

Northern Ireland Secretary, the Foreign and Commonwealth

Secretary and the Home Secretary.

Mk
/

LAW OFFICERS' DEPARTMENT

22 June 1983
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CONFIDENTIAL

therefore less stringent test than the objective test contained in
Article E[ETEEghEEE‘EGrOpean Convention "the use of force which is

no more than is absolutely necessary". Although the UK has submitted

a strong case informal indications from the Secretary of the Commission

are that the Commission's provisional opinion, by a substantial

majority, is that the UK is in breach of Article 2 and that our

————

domestic law falls short of the standards imposed by the Convention.

As the Convention requires the Commission have now asked both sides

to consider a friendly settlement.

4. We are therefore faced with some unpalatable choices. If we
fight on and Commission find against us the case will then be

referred to the Council of Ministers and then the’' European Court.

At this stage proceediﬁééuwaulé be public and we must expect that
the European Court will also find against the UK. This would be a
major propaganda victory for the IRA and would also lead almost
certainly to the requirement to change UK domestic law which on all
past precedents we would have to follow. The effects of such a
change would go far wider than the operation of the security forces
in Northern Ireland and would involve the police throughout England

and Wales.

5. On the other hand, although all our past policy has been to fight
this case, there are arguments for exploring the possibility of a
settlement now. First, there is the point that in order to defuse

some of the sympathy that is evident in the Commission for Mrs Farrell
and to maintain our relations with the Commission it would put us

in a better light if we were to indicate that we would not oppose a
settlement and ask what the other side have in mind. Since they
already know of the preliminary conclusions of the Commission they

may not want a settlement and their terms may lose them support at

the Commission. Such a move on our part may alsoc drive a wedge between

Mrs Farrell and some of her more politically motivated advisers.

6. If there is any prospect of a settlement then our conditions
will need to be fairly stiff so that a settlement is on significantly
2
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better terms than a defeat at the Commission and the Court. We

would therefore have to insist on no explicit admission of liability,

no explicit recognition that the UK law was defective or in conflict

with the Convention and no payment to Mrs Farrell that was so high

as to imply such an admission or recognition.

y Such a settlement would receive no publicity from the Commission
and if the other side attempted to make capital out of it we would
argue that Mrs Farrell's husband was not a terrorist only a petty
criminal and that she'had so far been denied any compensation and

we were therefore making a small gesture in recognition of her-
suffering which we had not been able to do earlier because wider

legal issues had been involved.

8. None of these options is palatable and any settlement, however

strict the conditions carries some implication that we are at

fault. However my own preliminary view, taken with extreme
reluctance, is that we should at least make it clear that we are

not adverse to a settlement and if negotiations develop drive a

hard bargain along the lines I have indicated above. If a settlement
is not possible then we have no alternative but to fight on and

put forward the best case we can. The Commission have asked for

any proposals we might have by the end of the month and I would be
grateful for your own views and those of my colleagues to whom I

am copying this minute.

s Copies of this minute go to the Prime Minister, the Attorney

General, the Foreign and Commonwealth Secretary and the Home Secretary.

oo

Ministry of Defence
17th June 1983

3
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ROYAL COURTS OF JUSTICE
LONDON, WC2A 2LL

01-405 7641 Extn 7th November 1979.

The Rt. Hon. Francis Pym, M.P
Secretary of State for Defence.

Q«cﬂgﬂh
xd
\_‘>e.9-f ?;Q"”‘*v. B

Farrell v. M.0.D.

We completed the hearing of this Appeal in the House of Lords
yesterday morning and have succeeded on a narrow point, that is,
that the Court of Appeal of Northern Ireland should not have ordered

a retrial on the grounds that issues which were not pleaded should
be tried.

I think this arose because the courts in Northern Irelsand and
the Bar are very sloppy about their pleadings and are not, apparenty
bound by the strict rules which apply in England. Although we have
won we have not managed to persuade the House of Iords to rule upon
the very difficult and important point whether the M.0.D. can be

liable for the negligent planning and preparation of an anti-
terrorist operation.

This issue may well be raised in some future case. If it is,
the House of Lords has made it clear that we should take an
objection, at the stage where the allegations are made in the
pleadings, as a preliminary point, so that it can be decided. This
means that we may have to go through the whole thing again -
possibly on facts less helpful to us than those in the Farrell case.
But try as I might, I could not persuade their Lordships to look at

the wider issues. Accordingly, this is a somewhat limited victory,
but in no way damaging to us.

When I get the judgments, I will write again if I feel that

they have implications for the security forces which should be
consgidered.

\—l l\_l--t).; 6‘ b,
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